#39,70 1/30/75
Memorandum 75»16

Subject: Study 39.70 - Prejudgment Attachment (Amendmenta to Attechment ILaw)

At the Jenuary meeting, the Commlssion approved various amendmente to
the Attachment Iaw and directed the staff to study some subjects further.
This memorandum discusses the subjects of further study, as well ag additional
problems raised in a new letter from Mr. Devid Battin, attached as Exhibit I.
A staff draft of a bill to amend the Attachment Iaw, vhich implements the
Commisslon's decisions at the Jamuary meeting and proposes sclutions to
additional problems, is also attached te this memorandum. The draft is

analyzed section by section belew.

§ 482,060, Court commissioners.

The Commissien approved this amendment gt the January meetling,

j&p&e.o&o. Turnover order

The Commission approved this amendment at the Japuary meeting,

§ 486.050. Teuporary protective order effect on transfers

The Commission considered the posalbllity of requiring thai preperty
subject to a temporary protective order be "specified” or "identified" in the
order, but was unwilling to add such a provision until the probable meaning
of such terms waes known. It was suggested that the staff examine the Uniform
Compercial Code in this respect.

Commercial Code Section 9110 reads:

For the purposes of this division any description of personal property

or real estate is sufficient whether or not it is specific if it reason= -

ably identifies what is described. Personal property may be referred to
by genersl kind or class if the preoperty can be reasonably identifled as
falling within such kind or class or if it can be so identified when it

is acquired by the debtor. The use of the word “"proceeds" is sufficient
without further description to cover proceeds of any character.
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Section 9203 provides for a "security agreement which contains & description
of the collateral" and Section 9402 similarly refers to s "description" of
the collateral and of real property in the financing statement. The official
Comment to Section 9110 says that "courts should refuse to follow the hold-
ings, often found in the clder chattel mortgage cases, that descriptions are
insufficient unless they are of the most exact and detailed nature, the
so-called 'serial number' test.”

In California, the words "new and used automobiles" were found to suf-

fielently describe property covered by & security agreement. Biggins v.

Southwest Bank, 322 F. Supp. 62 (D.C. 1971). Cases in other states have up-
held descriptions of property which were sufficlent to put the creditor on
notice that he should investigate further. (New York appsrently requires the
description in the security agreement to be more sufficilent than mere notice

to investigate.)} The following descripticas have been found sufficient:
"inventory and accounts receivable" (Pennsylvania), "inventory" (Oregon},
"1-2pc. living room suite, wine; 1-Spc. chrome dinette set, yellow; 1-3pec.
ranel bedroom suite, lime cak, matt. & spgs (Kentucky), "RCA merchandise"
(Missouri), and "all furniture, fixtures, and equipment now owned and hereafter
acquired by the borrower" (New Hampshire)}. "All contents of lunchecnette
including equipment" is broad enough to include a cash register (Massachusetts)}.
"All mechinery and equipment now owned and acquired" by a trucker and "all
equipméni and parts used in comnection with such property" includes nuts, bolts,
gas tanks, communication radios, office furniture, typewriters, adding machines,
and cash register. On the other hand, "all personal property" was found in-
sufficlent in a Kansas decision and, in New York, an omnibus clause referring
to equipment was held not to include two cars where trucks were specified in

the schedule.
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Along with this information, the Commission should consider sube
division (e) of Section 48L.020 (contents of application for order and
writ) which provides for s description of property:

(e} A description of the property to be attached under

the writ of attachment and a statement that the plaintiff
is informed and believes that such property is subject to
attachment. Where the defendant is a corporation, a

" reference to "all corporate property which is subject to

. attachment pursuant to subdivision {a} of Code of Civil :
Procedure Section 487.0107 satisfies the requirements of |
this subdivision. Where the defendant is a partnership, a -
reference to “all partnership property which is subject to
attachment pursuant to subdivision (b) of Code of Civil
Procedure Section 487.010” satisfies the requirements of

. this subdivision. Where the defendant is an individual,

the description of the property shall be reasonably

adequate to permit the defendant to identify the specific
property sought to be attached. r

The description required where the defendant is an individual is intended
primarily to eilow the defendant to know which specific items of property
are sought to be attached so that he may claim his exemptions. Under
this standard, “equipment”" or "inventory" would apparently not be adeguate
since the use of these terms presupposes that the property is subject to
attachment. A more specific description is needed so that the defendant
will be put on notice that he should claim that such property 1s not sube
Ject to attachment by means of the exemption procedure (see Sections 484.070,
48L.090, 487.020}. Section 484.090, describing the contents of the writ,
provides only that the writ shall "describe the property to be levied upon”
-=presumably this description should meet the standards of Section 484.020.
With this background in mind, the Commissicn should consider the follow-
ing alternatives:

1. Mke no change. This was the staff recommendation at the last

meeting. We felt that the provislon of Sectlon 486.040 to the effect that



the order "shall contain such provisions as the court determines would be in
the interest of justice and equity to the parties, taking into account the
effects on both the defendant and the pleintiff under the circumstances of the
rarticular case" would result in adequate specification of the property sub-
ject to the order. Section 486.050 provides that the order may prohibit any
transfer of any of the defendant's property--this indicates that the order
may be fashioned to prohibit only certain types of tranefers of certaln types
of property. This alternative would permit the order to cover property of
an individual defendant such as "inventory" without requiring a more specific
indication of the speclific items of inventory covered. 1In this fashion, the
order would apply to unknown properiy.

2, Provide a standard based on Section 484.020. The standard for the

description of property subject to the temporary protective order could be
identical to that provided in subdivision (e} of Section 484.020 {contents of
application for order and writ). Under this alternative, the description of
property subject to the order in the case of an individual defendant would
probably have to be more specific than allowed by the Commercisl Code standard.
Where all the property of a corporastion or partnership is subject to the order,
the order would so state (subject to the issuance of checks under Section
4B6.060). This would avold any confusion arising from the use of different
standards in Sections 484.020 and 486.050. It would not permit restraint of
unknown property of an individual defendant. The staff thinks this is the
most desirable amendment altermative--it is included in the attached bill
draft.

3. Commercial Code standard. The following language could be added to

subdivision (a) of Section 486.050;

The tenmporary protective order shall describe the property subject to
the order in a manner reasonably adequate to permit the defendant to
identify it.

.



The Comment, could read:
The amendment to subdivision (a) of Section 486.050 makes clear that
the temporary protective order must describe the property whose transfer
is prohibited in s manner such that the defendant may identify it. This
standard is substantively the seme as that provided by Commercial Code
Section 9110C.
This alternative seems to liberalize the standard for the description of
property in the application for the writ in the case of an individual defend-
ant since "specific" is left out. In the cases of corporate or partnership
defendants, all of whose property is subject to the order, this standard would
seem to require a more specific description than that provided in Section
484.020. The full meaning would depend on whether a description such as "all
rartnership property subject to attachment” is thought to be adequate to per-
mit the defendant to identify the property. The staff thinks this sort of

alternative causes too many problems.

4. Limit the temporary protective order to property described in

application. At the last meeting, it was suggested that the temporary prosective

order might be limited to property described in. the application for the order
and writ. This alternative limits the scope of the temporary protective order

to property described under the standards of Section 484.020. But this smendment
does not provide for the manner of description of the property described in the
writ which is sybject to the temporary protective order. .To provide for the

manner of description, this altermative could be combined with the second or
third alternatives to both limit the scope of the order and provide a specific
standard for déécribing the property subject to the order. Standing alone,

this amendment weuld have the effect of pfevenﬁing restraint of urknown property

of an individuel defendant.

§ 486.060. Effect of temporary protective order on deposit accounts

At the January meeting, the Commission determined to amend this section
to permit the defendant to issue checks as described in the section. The

staff has revised this in conformance with the preceding section to provide
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that the temporary protective order may not prohibit such issuance. This
will assure that the form for the temporary protective order will inform

the defendant of the substance of Section 486.060.

§ 487.020. Property exempt from attachment

The amendments to this section implement decisions made at the January
meeting. The staff thinks the "notwithstanding” clause is unnecessary since
the mesning of the section is clear without it. See also Section 488.360(b)
which the staff proposes to amend to-conform to Section 487.020{b) and its

amendment .

§§ 488.010, 488.310, 488.360. "Standing” upon the records of the county

The Commission directed the staff to do further research on the meaning
of "standing upon the records of the county” appearing in Sectlon 542 of
existing law. Treatises and decisions often speak of the record owner,
apparently as & shorthand for the longer phrase "person in whose name property
stands upon the records of the county.”" But nowhere have we found any dis-
tinction between property standing and property recorded. The staff also
feels that the Attachment Iaw as emacted {using "standing") is adeguate and
would not cause confusion; however, the language "upon the records of the
county"' is sdded to Sections 488.010, 488.310, and 488.360 in the bill draft
for the Commisslon's consideration.

In researching this question, the staff cencluded that it would probably
cause more confusion to substitute "recorded" for "standing." It seems plain
that "standing upon the records of the county' refers to ownership which is
actually written in the proper book. However, "recorded" might be taken to
mean either filed in the recorder's office or entered in the proper book.
Civil Code Section 1170 provides that an "inatrument is deemed to be recorded

when, being duly acknowledged or proved and certified, it is deposited in the
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recorder's office, with the proper officer, for record.” Ciwvil Code Section
1213 provides that "[elvery conveyance of real property acknowledged or’
proved and certified and recorded as prescribed by law from the time it is
filed with the recorder for record is constructive notice of the contents
thereof . . . ." It has been held that, where the purpose of the recording
is to give constructive notice, actual entry.as:opposed to mere depoailt is

required. See Dougery v. Bettencourt, 214 cal. 455, 6 P.2d 499 (1931). Some

CEB authors seem to disagree with this interpretation; it does not seem to

bother Witkin. 8See Glikbarg & Andrews, Californis Real Estate Sales Trans-

actions, Recording, Notlce, and Priority § 1870 (Ccal. Cont. Ed. Bar 1967);

3 B. Witkin, Summary. of California law, Real Property § 149 at 1890-1891

{8th ed. 1973).

§ 4B8.080. Third person's inventory

The staff was directed to review the Attachment Iaw to see whether the
term "third person” or "third party” should be replaced with more descriptive
languege or defined. The followling is a list of places where these terms

and other more specific terms appear:

Section Text Comment Heading Other Ilanguage

488.010 (b) X

488.020 (c)-third-party claim

488.080 (b)-any perscn who retains
property levied upon

488.090 X X b4

488,310 {b) X

(e)

488.330 (b) X X (a)-another person. Comment-
person other than defendant

L88.360 (c) {a)-credit card issued by &
person other than the
defendant



Section Text Comment Heading {ther language

L88.390 (b)-any other person [than the
defendant]

488, 400 X

488.410 X

488.510 (e)

488.530 (a)

488,550 (a)-obligor means a person who
has in his possession perscnal
property belonging to the
defendant, etc.

489.250 (b)-any person other than the
defendant

490.010 X ()} and Comment - cother than the
person against whom the writ
was issued

490.020 (a)-any other person

490.050 X X Text-person not originally a party

Chapter 11 X

491.010 X X {a)-any person owing debts to

the defendant
491.030 (a})
Lo1.0k0 X X
A reading of the places indicated shows that "third person” is not used in
every place where it could be. Where "third person," "third party," or other
terms listed above are used, the staff thinks their meening is clear encugh
from the context. We would be hesitant to define "third person" tecause a
definition seem unnecessary. If one is desired, the following might be
acceptable: "Third person" or "third party" means a person other than the
plaintiff who sought the writ or the defendant against whom the writ was
issued.” If thls definition is added, does the Commission want the sections

using other terms conformed as much as possible?

_8-



The Commercisl Code does not define "third party” as used therein.
Section 1201{29) provides:
"party”, as distinct from "third party", means a person who has

engaged in a transaction or made an agreement within this division.

§ 488.310(b). Third person owner of real property named in the writ

Mr. Battin suggests that, to assist the recorder, subdivision (b) of
Section 488.31C should be amended to specify that the third person in whose
name the recorder is to index the attachment is the thlrd person named in the
writ. (See item 8 at page 4 in Exhibit I.) Subdivision {b) of Section 488.010
requlres the writ to name such person but, as Mr. Bettin indicates, the statute
does not specifically limit the indexing requirement to such person. Perhaps
this could cause a problem if some third person other than the one named in
the writ was the record owner. This change is implemented 1n the draft bill

attached.

§ 488.310(d). Service on occupant of real property

Mr. Battin asks whether each occupant of a hotel, motel, shopplng center,
or office building is to be served with a copy of the writ and notice of
attachment. {See item 7 at page 4 of Exhibit I.) The Commission has previously
discussed this matter (if memory serves us right) and concluded that, generally
speaking, apartment house occupants and shopping center occupants should each
get notice. Where a hotel is involved, the creditor probably should serve
each occupant, but it may be acceptable for the service to be made by posting
in view of the last two sentences of the Comment, which read:

Service is still required upon the cccupsnt and coples of the writ and

the notice muet be mailed as well to the defendant and to any third person

in whose neme the property stands of record on the date of levy, but

these are not conditions of a valid levy. It might be noted, however,

that the failure to perform these acts may be evidence of malice sufficient

to support punitive damages in an action for wrongful attachment where the

failure is due to action or lnaction by the plaintiff. See generally
Section 490.010 (acts comstituting wrongful attachment).
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In the case of a family, the following provision of subdivision (d) seems to
answer the guestion:
Service upon the occupant may be made by leaving the copy of the writ
and notice with the occupant personally, or, in his absence, with any
person, of suitable age and discretion, found upon the property at the

time service is attempted and who is either an employee or agent of
such occupant or a member of his family or household.

The staff does not bhelieve there is any need for this provision to be made
any more specific.

§§ 488.370, u488.380. ILevy on accounts receivable, choses in action, chattel
paper

Mr. Battin asks why the account debtor is not regquired to pay the levying
officer the amount due on an account receivable or chose in action levied upon
under Section 4B88.370 as is required by Section L488.380 (chattel paper). (See
item 2 on page 2 of Exhibit I.)

Subdivision (d) of Section 488.380,which provides that the rights and
duties of the account debtor on chattel paper are not affected until he is
served, and subdivision {e), which reguires the person (other than the defend-
ant) receiving payments under the chattel paper to pay such amounts to the
levying officer, are necessary because of the nature of levy on chattel paper.
Chattel paper is levied upon by seizure if it is in the hands of the Adefendant
and by notice if it is in the hands of a third person. The account debtor is
a "fourth person" where the chattel paper is in the hands of a third person,
and he does not get notice of the levy until as much as 45 days after levy.
Consequently, he may contimue making payments under it. Subdivision (e) makes
clear that these amounts go to the levying officer.

Under Section 488.370 {accounts receivable, choses in action), however,
there is no evidence of the indebtedness to attach, so the levy is made by
notice on the account debtor on the account receivable or the chose in action.

There is then no gap between time of levy and the time the account debtor
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learns he 1s not to pay any obligation to the debtor; a provision like sub-
division (e) in Section 488.360 would here be superfluous.

The staff does not think any change is needed here,

(The problem raised by Mr. Battin: apparently was encountered when the
question of stating the rights and duties of the account debtor under the writ
as required by Section 488.020 arose. Section 488.370 is consistent with-the
other levy provigions; it is Section 4B88.380 which varles from the pattern
of other provisions. The rights and duties of persons served, which are
required to be indicated in the form provided by Section L488.020,are stated
in part so far as levy is concerned in Sections U488.540 (voluntary payment of
amounts under account receivable, chattel paper, chose in action, negotiable
instrument, and judgment to levying officer) and 488.550 (1lisbility of
garnishee holding personal property of the defendant, an account debtor of the

defendant, or person obligated to defendant on negotiasble instrument). )

§ 488.410. Securities

Mr. Battin asks why a security is not levied on by service on the issuer.
{See 1tem 4 on page 3 in Exhibit I.} The manner of attaching securities is
desighed to conforg with Commercial Ccde Section 8317. We assume the Cormission
does not wish to change this provision. See the Comment to Section 488.410.

Mr. Battin also asks whether Section 488.550 (enforcement of liability of
garnishee by suit) applies to a pledgee of stock. Section L488.550 applies
only where the "obligor" (defined in subdivision {a)) is served with a copy
of the writ and notice of attachment. However, as Section 488.410 mekes clear,
securities may be attached under its provision only where the securities are
in the possession of the defendant, are in escrow pursuant to the Corporate
Securities Law, or have been surrendered to the lssuer. In other cases,
subdivision (d} specifies that plaintiff's relief is governed by Commercial
Code Section 8317(2)(injunctive relief).
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§ 4B88.430. Levy on interest in estate of decedent

Mr. Battin suggests that subdivision (c) of Section 488.430 should be
amended to make clear that the court where the decedent's personal representa-
tive reports the attachment is the probate court. (See item 6 on page 4 in
Exhibit I.) From the context of the section, this subdivision seems clesgr

enough. Does the Commission wish to amend it as shown in the draft hill?

§ 488.550. Liability of garnishee

Mr. Battin asks whether Section 488.550 applies to banks, savings and loan
associations, credit unions, persons obligated on negotiable instruments or
negotiable documents, and corporations which bave issued securities. (See
item 3 on pages 2-3 in Exhibit I.) As indicated supra in the discussion of
Section 488.410, Section 488.550 applies whenever a person having in his pos-
session the defendant's personal property, an account debtor of the defendant,
or & person obligated to the defendant on a negotlable instrument is served
with a copy of the writ and notlce of attachment. Upon service, the person is
liable to the plaintiff for the value of the defendant's interest. The staff
sees no reason why this general provision would not apply to banks, savings and
loan associations, credit unicnhs, and persons obligated on negotiable instru-
ments and documents. It would not apply to all corporations which have issued
securities since the property is not generally in the possession of the cor-

poration; if the security has been surrendered, then presumably it would apply.

§ 489.130. Insufficient undertaking for wrongful attachment

The amendment of this section was approved by the Commission at the

January meeting.

§§ bB83.230 and 488.020. Notice of attachment

Mr. Battin rmises a problem concerning the notice of attachment. (8ee

item 5 on page 3 of Exhibit I.) The "notice of levy of the writ of attachment"”
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referred to in Section 489.230 iz the same as the "notice of attachment” as
it is called throughout Chapter 8. To avoid confusion and the drafting of a
separate form, the staff recommends conforming Section 489.230 to Section

488.020, as set out in the draft bill.

& 489.310. Undertaking for release of attachment

The amendment of this section implements the Commission's decision at

the January meeting.

§ 490.010{(d). wWrongful attachment for levy on property of third persons

The amendment of this section implements the Commiesion's decisions at
the January meeting. We have expanded the exception to liability for wrongful
attachment where property of a third person is attached to protect the plaintiff
who relies on recorded or registered ownership which is permitted as well as
required to be registered by law. The staff is somevhat uneasy about this
change since it 1s impossible to say what sorts of registered or recorded
ownership would be covered by this provision. The language "reguired by law"
clearly applies to motor vehicles. (See Veh. Code § 4000,} Arguably, this
language would also include ownership indicated in an application for a permit
(and in the permit itself) from the Board of Equalization. {Revenue and -
Texation Code Sections 6066-60T2 require every "seller" to apply for & permit;
the application is signed by the owner.} There are most certainly other sorts
of ownership required to be filed, recorded, registered, stated, or whatever.

"Permitted" by law would include interests indlicated in instruments
recorded with the county recorder. It may include interests filed under
Division 9 of the Commercial Code; however, it should be noted that Division G
does not utilize the concept of title. (See Com. Code § 9202.) This raises
the gquestion of what is meant by the phrase "property of a third person" used

in Section 490.010(d).

E |



§8 4%91.010-491.040. Examination of third person indebted to defendant

Mr. Battin raises questions concerning the procedure for examining third
persons indebted to defendants under Chapter 11 (Sections 491.010-491.040)}. (See
item 1 on page 1 of Exhibit I.) As the Comment to Section 491.010 states,
Chapter 11 reenacts the substance of Sections 545-545,3, which do not specify
any procedure. The draft bill presents amendments to Section 491.010 which
would make clear that the order is issued on application of the plaintiff,
supported by an affidavit on information and belief, and requiring notice to

be sent to the defendant. The form printed in E. Jackson, California Debt

Collection Practice § 9.91 (Cal. Cont. BEd. Bar 1968), indicates that the order

is presently issued on the basis of such an affidavit. Is the notice provision
desirable?

In the 1974 session of the Legislature, the provisions concerning post-
Judgment examination of the debtor or debtor's debtor were amended to provide
that a person may also be arrested for failure to appear where he is served
by a registered process server (in addition to a sheriff, constable, marshal,
or some person specially appointed). Should subdivision (b} of Section 491.010
be amended to add registered process servers?

Respectfully submitled,

Stan G. Ulrich
Legal Counsel
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Memorandum 75«16
EXHIBIT I

JUDICIAL COUNCIL ADVISORY COMMITTEE
OM LESAL FORMS

1230 WEST THRIRD STREET

Chairmen
HON. HARRY L. HUP® LOS ANGELES, CALIFORNIA 20017

Committes Staff Attoraey (2:3) 4B2-B220

DAVID HOWARD BATTIN

22 January 1975

John H. DeMoully, Executive Secretary
California Law Revision Commission
School of Law, Stanford University
Stanford, California 94305
Re: Attachment Law
Dear John:
I submit for your consideration additional comments
and recommendations of the Attachment Forms Subcommittee.
Page numbers refer to the chaptered act.

1. CCP 491.010-491,040 at pp. 59, 60 (CLRC comment at

p. 844 of the Bluebook)
The CLRC comment suggests that 491.010-491.040 in sub-

stahce reenacts CCP 545. At present there are no existing
court forms implementing CCP 545. The new 491 sections do

not specify the procedural steps whereby the 3rd person is
brought into court for his examination. Does the plaintiff
file an application for order of court for attendance and ex-
amination of the 3rd person? Does the defendant receive notice
of the date, time and place of the 3rd party examination, if
not, why not? We considered drafting an épplication For Ordet

Requiring Attendance of Third Person For Examination and:an~-

Order on the reverse side thereof., After a very lengthy

discussion we concluded that by creating the forms we would,



John H. DeMoully
22 January 1975
Page 2

in effect, be drafting rules of court procedure, hence we
decided for the time being, against drafting forms for the
491 series. We suggest that you compare 491.010-491.040 with
CCP Sections 714-723 (inclusive), which sections specify pro-
cedural steps, which might suggest to fou gimilar pr&ceedings
in a newly drafted Chapter 11. (See Exhibit "A" attached
hereto) '

It was the consensus of the subcommittee that minor
technical amendments to the 491 series would make Chapter
11 a valuable creditor's aid, We agreed that the defendant
must receive notice of the hearing,

2, CCP 488.370 at p. 41 (CLRC comment at p, 811, Blue-

book)
Why is there no requirement that the account debtor pay

to the levying officer the amount due on the account receivable
or the chose in action, as is required of the account debtor
{chattel paper) in 488,380? The section, 488.370, does not
impose a duty on the account debtor, nor does it state any

of his rights. (See: 488.020(a)(b)(c)(d) at p. 33} The fail-
ure to speclfy the.rights and duties of the account debtor in

488.370 creates a forms drafting problem in our Notice of

Attachment, )
- 3. CCP 488.550 at pp. 49-50 {CLRC comment at pp. 824-

825, Bluebook)
Does 488,550 apply to a bank, a savings and loan assocla-

tion, an employee's credit union? Does 488.550 apply to an
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"obligor" pursuant to 488.400? Does 488.550 apply to a
corporation which has issued a security? (See: 488.410)
4, (CCP 488.410 at p. 44 (CLRC comment at p. 816,

Bluebook)

Why not make a provision for 1;vy against the entity
issuing the security? And, does 488,550 apply to the pos-
sessor of a seéurity, e.g., a pledgee?

5. CCP 488.020 at p. 33 (CLRC comment at p. 797, Blue-

book) and CCP 489.230(a) at pp. 53-54 (CLRC comment at p. 834,
Bluebook)

488.020 relates to the Notice of Attachment and 489.230(a)
relates to the Notice of Levy. The notice of levy is buried
in Article 2 at p. 53 entitled: 'Undertakings to Obtain Writ
of Attachment or Protective Order". It would appear that.
the single purpose of the notice of levy 1s to advise the
defeﬁdant that an undertaking has been filed and that he has
a right to object to its sufficiency. We rejected any statu-
tory suggestion that this one sentence notice appear on a
separate form, We urge you to delete CCP 489,230(a) and to
amend 488,020 by adding a new subsection (e) reading: "An
undertaking has been filed. Defendant has a right to object
to the undertaking on the grounds provided in CCP 489,070",
or language of similar construction., Thus, we can accomplish
the intent of 489.230(a) by new subsection 488.020(e) on the

form of Notice of Attachment which notice the defendant re-

ceives in all situations.



John H. DeMoully
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6. CCP 488.430 at p. 45 (CLRC comment #t p. 818, Blue-

book)

Subsection (¢) reads: "The personal representative shall

report such attachment to the ggg;g_when any petition for
distribution 1s filed." Which court? The probate court or
the court which issued the writ of attachment?' The subcom~
mittee has construed this to mean the probate court and in

our Notice of Attachment the personal representative will be

required to so report. Reporting to the issuing court would
be an idle act. You could avoid the ambiguity by amending
488,430(c) to rea&: "The personal representative shall report
such attachment to the probate court when any petition for

distribution is filed.," .
7. CCP 488.310(d) at p. 36 (CLRC comment at p. 802,

Bluebook)
What if a hotel, wotel, large office bu.lding, or large

regional shopping center, 1s attached, do all hotel, motel
guests and all tenants receive the writ and notice of attach-
ment? Does each member of a family occupying a residence or
apartment receive the writ and the notice?

8. CCP 488.310(b) at pp. 35-36 (CLRC comment at p. 802,

Bluebook)
Subsection (b) at p. 36 should be amended to read:

“Where, on the date of recording, the property stands in

the name of a third person named in the writ, either alone

or together with the defendant, the recorder shall index
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such attachment when recorded, in the names ¢f both defendant
and such person." The new language, 'named in the writ",

would assist the recorder in indexing the writ.

As of this writing we have completed 10 forms as follows:

1. Application For [ ] Right to Attach Order and Writ
of Attachment [ | Additional Writs of Attachment | ] After
Hearing [ ] Ex Parte and [ ] Temporary Protective Order
(Committee #11 amends #1)

2. Notice of Application and Hearing For Right to
Attach Order and Writ of Attachment (Conmittee #2)

3. Notice of Application and Hearing For Additional
Writs of Attachment (Committee #3)

4. Notice of Application and Hearing For [ ] Right fo
Attach Order and Writ of Attachment [ ] Additional Writs of
Attachment (Committee #4 amended by LP #& 12/31/74)

5., [ ] Order For Right to Attach After Hearing [ ] Order
For Issuance of Writ of Attachment (Committee #5)

6. Ex Parte Order For Right to Attach and For Writ of

Attachment Against Property of Nonresident (CCP 492.040)

(Conmittee #6)
7. Ex Parte Order For Right to Attach and For Writ of

Atéachment (Committee #7)
8. Writ of Attachment [ ] After Hearing [ ] Ex Parte

{(Committee #8)



John H, DeMoully
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9., Temporary Protective Order [ ] After Hearing [ ] Ex
Parte (Committee #s 9 and 9a3)

10. Application and Notice oi Application and Hearing
For Order to Set Aside Right to ﬁttéch Order, To Quash Writ
of Attachment Issued [ ] Ex Parte [ } Against Nonresidents

and To Release Levied Property {(Committee #12)

I am enclosing for your use in considering our comments,
"Resume of Chapter 8, Article 2."
Thank you for your courtesies and cooperation.
Cordjially,

vid Howard Battin,
Committee Staff Attorney

Judicial Council Advisory
Committee on Legal Forms

DHB: shm

ce; Hon. Harry L, Hup
All members Attachment Subcommittee
Edward P, Hill



NAME, ADORESS, AND TELEPHONN NUMMR
OF ATTORNEY(S)

ATTORNEY(S) FOR

A ze;%_

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE NUMBER
mmﬁ»;ﬂ :
v L DECLARATION AND ORDER
' ’ ' FOR APPEARANCE OF
DEBTOR OF JUDGMENT DEBTOR

DEFENDANT(S) -
1 am attorney for Judgment creditor(s) in the above entitled action or proceeding. Judgment was entered
therein on 19 , for said judgment creditor(s) against
Said Judgment has not been vacated or reversed, and $ " thereof, exclusive of interest, is

owing and unpaid. Execution has heretofore properly issued against property of said judgment debtor(s)
and the above captioned person or corporation has property of such judgmesnt debtor(s), or is indebted
to him in an amount exceeding $50.00 as is shown by the following facts:

There is no stay of execution herein. Said debtor of judgment debtor presehtly resides at or has a place
" of business at , which is within
Los Angeles County or is less than 150 miles from the place of trial.

Said debtor of judgment debtor (has) (has not) been previously examined in proceedings supple- _

mental to execution herein. (IF THERE HAS BEEN SUCH A PREVIOUS EXAMINATION, SET
FORTH EACTS SURROUNDING SAID EXAMINATION AND DATE THERECF.)

(over)

DECLARATION AND ORDER FOR APPEARANCE OF DEBTOH OF JUDGMENT DEBTOR

128 76D 183—Rev. 1-72-Cdb 472 ;\/ﬂ/}(/ ot ’;7' /é A \




tUse the lollowing paragraph only if debtor of judgment debtor is u corporation and you desire the pres-
ence of a_particular officer or member thereof, representing said corporation. To satisly all jurisdictionat
requirements, such person must be an officer or member upon whom service of a summons could be
effected in a suit against the corporation. Other witnesses may be subpoenaed if desired):

' is an officer or

Name of Person

member of said debtor of judgment debtor in that he is the
thereof. -

I declare under penalty of perjury that the foregoing is true and correct.

Executed at o , California on
{9 '

.................................................................................

ORDER

Good cause appearing from the {oregoing declaration it is ordered that

debtor of judgment debtor/ as an officer or member of

debtor of judgment debtor, appear in Dept, » Los Angeles County Courthouse, 111 North Hiil St.,
Los Angeles, California, on the day of 19 , at M. and answer concerning property of

judgment debtor before Referee/Judge,
**This Order is to be served by a Sheriff, Constable, Marshal or '

------------------------------------

TP TP """"'iﬂiiﬁ'c"df'ﬁ'r'i&ﬁ' Eii:i:'g'i:h't'sd' HAEN 55 .......................

Dated this day of , 19

-----------------------------------------------------------------------------------

Judge/Commissioner
of the Superior Court

DECLARATION OF SERVICE

1 am and was on the dates herein mentioned over the age of eighteen years and not a party to this action
or proceeding; | served the above DECLARATION AND ORDER FOR APPEARANCE OF DEBTOR
OF JUDGMENT DEBTOR herein by personally delivering to and leaving with the following persons in
the State of California at the County and on the date set opposite their respective names, a true copy
thereof, to wit-

. Narne At County of ~ Date
19
N 19
l--d;z:clare. under penaity of perjury, that the foregoing is true and correct.

Executed a1 - , California, on .19

**See Section TI7CCP. L T

Signatuce




NAME, ADDRESS, AND TELEPHONE NUMBER
DF ATIORNEY(S)

ATIGRNEY(S] FOR -

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE MUMBER

PLAINTISHS)
vs
DECLARATION AND ORDER FOR
APPEARANCE OF JUDGMENT DEBTOR

_ DEPENDANTS}

{ am attorney for judgment creditor(s) in the above entitled action or proceeding. Judgment was entered

therein on . ,19 ,for said judgment creditor(s) against
. Said Judgment has not been vacated or reversed, and 3 thereof,

exclusive of interest is owing and unpaid. There is no stay of execution and execution may properly be
issued. Said judgment debtor presently resides or has a place of business at

which is within Los Angeles County or is less than 150 miles
from the place of trial. Said judgment debtor (hds) (has not) been previously examined in proceedings
supplemental to execution herein. (IF THERE HAS BEEN SUCH A PREVIOUS EXAMINATION, SET
FORTH FACTS SURROUNDING SAID EXAMINATION AND DATE THEREOF.)

[ declare under penalty of perjury that the foregoing is true and correct.

Executed at , California, on _ , 19

Signature

ESTIMATED TIME FOR HEARING

OVER

P DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT DEBTOR



ORDER

Good cause appearing from the forcgotag deckiration. it is ordered that

judgment deblor, appear in Dept. . Los Angeles Counts Courtlouse, 11T Northy Hill Street, Los
Angeles, California, on L 18 , ot M., and answer congerning his property
before . Referee Judge,

** This Order is to be served by u Sheriff, Constable, Marshai or .

{Nawie of person designated to serve. }

Dated .19 ‘

Judge/Commissioner ¢f the Superior Court

DECLARATION OF SERVICE

I am and was on the dates herein mentioned over the age of eighteen years and not a party to this action
of proceeding; 1 served the ubove DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT
DEBTOR herein by personally delivering to and leaving with the following persons in the State of
California at the County and on the date set opposite their respective names, a true copy thereof, to-wit:
- Name At County of Date‘
19
19

I declare, under penalty of perjury, that the foregoing is true and correct.

Executed at : , California, on . 19
Signature
** See Section 714 C.C.P, Address .
City
)

~

PO S rte- i ARG T ST



- Name, Address, and Telephone Number of Attorney(s}

Attorney(s) For
SUPERIOR COURT OF THE STATE OF CALIFORNIA, COUNTY OF ORANGE

CASE NUMBER
Plaintiff(s)
vi.
ORDER FOR
| APPEARANCE OF JUDGMENT DEBTOR
Defendant(s) 5 -

Good cause appearing, IT IS ORDERED that
'Judgment Debtor, appear in Department .. of this Court at

Santa Ana, California,
—— day of , 19 , at M., before the Honcrabie
. , Judge to answer concerning his property. If said Judgment Debtor
does not appear at the time and place above specilied, upon application, a warrant will be issued for his arrest.

' oThis ordet to be served by a Sheriff, Constable, Marshal or

on the

(Nams of peraon desigonted to serve)

' Dated this . day of : , 19

*See Section 714 CCP Judge of the Superior Court

DECLARATION FOR ORDER FOR APPEARANCE OF JUDGMENT DEBTOR
(C.C.P. Secs. 714, 717.1)

1 am attorney for judgment creditor({s} in the above cntitled action or procceding. Judgment was entered

therein on 7 , 19 _.. for said judgment creditor(s) against
2 Said Judgment has not been vacated or reversed, and
s thereof, exclusive of interest, is owing and unpaid. There is no stay of execution and

execution may properly be issued. Said judgment debtor presently resides or has a place of business at. ..
. : which is within Orange County, or is less than 150 miles
. from the place of trial. Said judgment debtor has not been previously examined in proceedings supplemental to
_exgcution herein, or, if he has previously been so cxamined, ‘that he has not been required to appear for exam-
ination within_the four months immediately preceding the date hereof.
© I declare under prnalty of perjury that the foregoing is true and correct.

Executed at : , California, on . , 19

Signature

DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT DEBTOR




DECLARATION OF SERVICE

Y am and was on the dates herein mentioned over the age of cighteen years and not a party to this action
or proceeding; [ served the above DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT

DEBTOR herein by personally delivering to and ieaving with the following persans in the State of Calilornia
at the County and on the date set opposite their respective names, a true copy thercof, to-wit:

Name

At County of Date

19

Notary § Tota! 3§

Fee for service § Milezge §

{To be completed in California by praceas server,
other than a sheritf, marshal or constable®)

. [ Mot a registered California process server {CCP 417.40).
I:} Regiatered: County,
Number:

! declare under penalty of perjury that the foregoing is true
and forrece and thar this declaration was executed on (insert

date) I— "

at {insert place, California.
(Type or print name, address, and telaphone no.}

J Sighature:,

Signarure:

(To be completed in California by
sheriff, marshal or constable®)

I certify that the foregoing is true and cerrect and that chis

certificate was executed on (insert date}

» California.

at (insert place)

{Type or print name, title, county and, whea applicable,
Municipal or justice Court District.}

*This declaration’ or cortificate of service must be executed within California (CCP 2015.5). A proof of service executed out-

side California must be made by aifidavir,




RESUME OF CHAPTER 8, ARTICLE 2,

ARTICLE 2, Method of Levy on Particular Types of Property

(at p. 33, CCP 488.310-430)

488,310: Interest in Real Property, p. 35

LO records with the county recorder the writ and notice of
attachment. WNo duty on 3rd person, -

488,320: Tangible Personal Property in Possession of
vefendant, p. 36 _
LO takes property into custody. No duty on 3rd person.

488,330: Tanglble Personal Property Belonging to Defendant
Tn Possession of 3rd Person, p. 3/
(ag 10 serves Jrd person with writ and notice of attachment.
(b) Upon demand of 3rd person LO shall take property into
custody. No duty on 3rd person. :

485.3&0: Equipment of a Going Business, p, 37
10 files with Secretary of State a notice in form prescribed
by the Secretary of State. No duty on 3rd person.

. 488,350: Motor Vehicle or Vessel, p. 38

10 files with DMV a notice In the form prescribed by
488.350(a)(1)(2)(3). ©No duty on 3rd persom.

488.360: Farm Products or Inventory of a Going Business, p.

(a) If defendant consents, L0 places a keeper in charge of
property for 10 days. .

(b) 1f defendant does not consent 10 takes property into his
custody; see other alternatives. No duty on 3xd person.

488,370: Account Receivable, E. 41
10 serves the account debtor with writ and notice of attach-

ment, No duty on 3rd person.

488.380: Chattel Paper, p. 42 '
{a) LO serves the person in possession with writ and notice
of attachment.
Ebg If defendant in possession LD takes. custody.
c) After service complete account debtor shall make payments
to the 1.0. 3rd person, the account debtor has duty to

pay 10O,

488,390: Deposit Account, p. 43
10 serves the financial institution holding such account
with writ and notice of attachment., No duty on 3rd person.

% 3rd person has duty.

'1.

39



10. 488.400: Negotiable Ingtrument, p. 43
{a) LO serves the person In pessession with copy of writ
and notice of attachment,
(b) 1f defendant is In possession LO takes custady. No
duty on 3rd person,

11. .488.410: A Security, p.
(a) LO takes custody 1f defend&nt in possession.
(b) If security is 1n escrow per Corp Sec Law or has been
v oo gurrendered to issuer, LO serves person in pessession
with writ and notice of attachment No duty on 3rd

person,

12, 488.420: Judgment Owing Defendant, p. 44
10 shall fiie in the action in which judgment was entered
a copy of the writ and the notice of attachment (final

Judgment). No duty on 3rd person,

-

13.% 488.430: Interest of Defendant In Personal Property
Belonging to the Estate of A Decedent, p. 45

(a) LO shall fi%e a copy of the writ and the notice of
attachment in the office of the clerk of the court in
which the estate is being administered and serve the
personal representative of the decedent with a2 copy of
the writ and the notice.

(b) The personal representative shall report the attachment
to the court when any petition for distribution is filed.
Personal representative has duty.

In all 13 situations the LO serves the defendant, in one manner
or another, the writ and notice of attachment.

In sitvation #8 2 and 6 the defendant only is served. 1In
situation #s 8, 10 and 11, the defendant, or a 3rd persomn, is
served according to which one is in pussession. In situation

#8 3, 7 and 9 only a 3rd person is served. In the 13 situations
there are 5 where the defendant might be served and 6 where a
Ard person might be served.

* 3rd person has duty.



SECTION 1. Section 462.060 1s added to the Code of Civil Procedure,

to read:

§ 482.060, Judicial duties are “subordinate  judicial
duties”

482.060. The judicial duties te be performed under this
title are “subordinate judicial duties” within the weaning
of Section 22 of Article VI of the Californiaz Conshitution
and may be performed by appointed officers such as court
COMMISSIONETS.

Comment. Scction 482060 authorizes the use of court
comnissioners to perform any of the judicial dubies required by
this title. See Uan. ConsT, Art. VI § 22; compare Copre Civ,
Proc. § 259.

SEC. 2. Section 482,080 of the Code of Civil Procedure is amended
_to read:
§ 482.080. Issuance of order directing transfer

482.080. If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain 2 notice to the
defendant that failure to turn over possession of such
property to the levying officer may subject the defendant
to being held in contempt of court er arsest.

Comment. The amendment to Section 482.080 deletes the words "or
arrest" from the end of the last sentence. This amendment makes clear
that the defendant 18 not subject to errest independest of contempt
proceedings. A person may still be arrested in the course of contempt
proceedings. See Code Civ. Proc, §§ 1212, 1214,



SEC. 3. Section 486.050 of the Code of Civil Procedure 1s amended

to read:

586050

{1 ) JEACOBL Bl i d- s brtaton-thane-dn- Dot ionn-488.045-and
Gl W Eent e ry ireciive otder iy probiblt any transfer by the dol‘mdant
_ef any of lis property inoenis siate sebjeet

to the levy of 2 writ of attachment. The tempoxary protective order

shall describe the property in a manner reasonably adequate to permit

the defendant to identify the specific property subject to the order.

Where the defendunt is a corporation, a reference to "all corporate

property which is subject to attachment pursuant to subdivision (a)

-

of Code of Civil Precedure Section 487.010" satisfies the requirements

of this subdivision. Where the defendant is a partnership, a reference

to "all partnership property which is subject to attachment pursuant to
subdivision (b) of Code of Civil Procedure Section 487.010" satisfies

the requirements of this subdivision:

(b) Notwithstanding subdivision (a), if the property is farm

products held for sale or is
. investory, the order may
not prohilit the defendant froin tranferring the property ke the otdinary course of

Tusiness, it the order ey impose approprinte restrietions on the diaposition of the
proreesls fram surh bransfor

Comment. The amendment of subdivislon {a) of Section 486.050 makes
¢lear that the temporary protective order must describe the pr&perty
whose transfer is prohibited in a manner similar to that provided in
subdivision (e) of Séction 484.020. '



SEC., 4. Section 486.060 of the Code of Civil Froeedure is anended

to read:
385060
; Notwitheteding Socticn 15600, the lemimrary nrotective oe upfmmmm
from bbbt o bbbt (i GeTomd it smda by nimber af cheeks:
Iaauing fah Ftioar wiggregists anieit of 10fF mare thin one thovsand dollars ($1.000) agalnat
et

sy of Ix ol qeistt neeoutds by fhlae stite for any parise.

thr o sy srennd wo bong ns the agreeguie amnnnt remginisg on dopostt 10 this
e beomere thaeee the smonat of Bhe ainb Py elsbmn

el Tn qay amonnt fe peyowit af any payeoil oxpensge (laciadiag axes and
premlons for workinen 2 coapetsation gl gaempisyment fosarance) Pelling doe
b the codiransy cauris of bieiness pelor 19 the vy of & wrlt of sifachment.

fo} Jo wby e dn patrdicnd for goeds therenfier delversd to the defendnnt
A3 ir Por use b R eonde, el o peafesston,

(e} Inoany ameount (opaynmnf of taves H penalios will neerie for any delgy o
NayIend.

(£r Inoany camouet i pepment of censonable Jeen? foos gnd reasophbe costy pl
CX et Peguiren for Phe reposentation of the defendant in fhie getfan.

Comment . Sgction 486.060 is amended to make clear that the defendant
may issue checks foilthe purposes and In the amounts provided regardless
of the temporary protective order. The form of the temporary protective
ordet is prescribed by the Judicial Council. See Section 482.030(b).

N a

SEC. 5. Section 487.020 of the Code of Civil Procedure is ameﬁded

to read:

487.020 - f .
Dhorbeniihabiitl it tibniebbbi L foliowing property 2 exempl from attechs 'The !
ment: !
") AN preperty exerept frem execution. -

CUE Prepuerty which s meeessary Tor e suppert of an lbivionn! defendant sl

. sl b0 the ‘defendant's fampily .

e Al comspersation paid or peyable by an employer o an etplayee for persoasld

gervices performed by siaeh owployer whether denaninatod ny wages, salary, com-

Cmission, Bonus, or otlerwise,

W} A1 propwerry not sithjeet to attnchment pursuant to Bectinn 487010
Comment. The amendments to Section 487.020 are technical. The intro-

ductory phrase, reading "Notwithstanding Section 487.010," has been deleted
gince it was confusing.when read with subdivision (d); this amendment makes
no subatantive change. The language of subdivieion (b} has been amended to
be consistent with the hardship exemption avallable to a Judgment debtor

whose wages are garnished. 3See Sectlonm [690.6]. [As proposed in Commis-

sion's "Recommendation Relating to Wage Garnishment Exemptions’.]



SEC. 6. Section 488,010 of the Code of Civil Procedure ig amended

to read:
485610 5
b e writ of sttneliness slinl kleutify the defondant whase property I8 to
: te sitrachiod. b Lhe weil of sfinehmont dees pmot deseribe {be property or Inter-
exl tpereic 1o Jusper wdegoate to perimlt the levylng offleer Lo execute the arit, /""
trae pludnelff shall give g the evying officer tpstructions 1o writing, smigned by _,]L cﬁ’h
the pdaineift v hix attoriey of record, whieh contain a description of snch property STan :
. adequute to perabt the Yevyiag offieer {0 exeeute the writ. __,4_1 AE K e
(b} Where the proj-rty singght te he attuehen is real property nﬁndingiin the | —
hitne of a thivg person, wheiber done or together with the defenilant, the writof | o ,_.:-(3,:'(15
sttachment shall Idrqi-niify uich §hirgd porson. S
Lot the
ot
Commuent . t 8.0
nt. Sectlon 488.010 1s amended to restore language of former
Section 542,
SEC. 7. Sectlon 488,080 of the Code of Civil Procedure is amended
to read:
. 488000, —
(a) The levying officer mhell mauke & fuli tmventory of property nitached and Te- e
turn such inventory with the writ un provided bn Sectlon JR070. L third
(b} The levylng officer, at the time of service, shall ruquet sny jperson wha Te: h ::T_F\“‘
takns preperty [n his POSACBRIOI (0T ANy wevoinni debtor or padgtment debror Tevied 3 F 7o \\
== ppon to glve him a memorAndurm, gescribiug the praperty or deht and stating e { T .
cé*.:'hma‘l't‘-'_i,; yvalue oF the mmount owing, within 10 deys after sach service It the person fulld le Vis i W2k
e T glve such memorandam within the thue specified, the levring offieer shall stete ~ 7" "~

pitoh fnct ap the thme he makes his petnen pursuvant to Rection 984070, A person
fatling fo glve such memorandam within the tUme specified way be requlied to
pay the conts of any proceedings takon Tor it pRFpPOXE of ebratning the nforma-
tion requited by sueh nweamornadum.

Comment. The amendments to Section 488.080 make no substantive
change.

SEC., 8. Section 4B8.310 of the Code of Civil Procedure is amended
to read:

488.3t0

[t To aftweh BG Gtvreet i rrat preperiy e evying officer hall reeomd with
e office of the ecunty recorder of the eounly where the property I foenied o
cupry of Lhe wrtt and the aotice of attuchment,

e e topm e e b s

the wrib

R Bl e R S P

iies g thil porsen ,»;‘_14_4..%@;;—-_2“"‘;‘3

- R - T 4
[ T (b1 Wherosstr He—thirte-of-presedimg (e properry - in—the-pame-ofa-third
stands w Y pleither aiome ar fopether with the defondant, the recordor mbail index anch
atrachinent when recorded in 1he nnmes of both the defondant and such third

“I,—."‘.i'_‘_'.ﬂ ff_'_f-ﬂ"d 5. | JRTHAIL

i ki'_‘pj__eﬁ._ .ll"

¢ o Luui-i,_ / 7
| contyy y

.




/f lentified )
0 the

e
i~ ey Y ) * st 3 i
e Pemptly wfrer recondbing nid 1o swo event mere than 175 days after the date uf

[Tty :‘i“ i gt rree v 3
M 7__:;1_*(::17N§I7- g0 e fevenap afficer <ndi ot s eopy of the writ and the naiice e the
— R Tlanl el e unk FRird perreomgin whaes macie Ehe oroperty sfsam w%»iJ:-—L-é}t%ev

o 3 W GLELHEY N o 1 H ¥ 1
/,_fmm_ . m;;,:la.z ;.,, “.l»z:lf w osthahl fae x::u.!_?m te the medreas of 1he gefeondant snd ooy
parsan ae <shawen v {he Tevomis of the offiev of the gy sanseser of fhe cong-

//”""““”‘*-1\_ ty whore the property s loented,

1 ; . )
(_Jg__, !q\ .f{m_!*mmpﬂ_} ufter ;t-cnrﬁim: ard i o event moere than 15 days efer the date
{ #"‘-» af rc-mnllln;,:_ I}jﬂ" eving efficer shall serve ne oorbpeot of the propeirty wirh o
{ [ voby of the writ aut (dw sedice eF amioachouend @ it on

I The : . LA thens tw a0 aeupest on he
rece rVJS ;_:]:-(_:pe-r[;.,‘ It _th( if!mv serviee [ oattonpred, (i sevying offieer ghall pomt o copr of
45 the wris :ung pelle i or conniiecaons pldce on e pronelty stiech Serioe ;;pc»n

1 —‘nf ‘Hf?ﬂ the veecpun! muy b ke By Waving the eopy of the weit aad uetles w!lik the oo
a0 B t‘.luptmt meroantly, or, io hin abeenee, with any person, of sulieble age wnd E}Et;(‘fki
(}aumix ' i .nyﬂjllnlld _l‘}ﬂ” the properiy af the fime service s zttennied und who is either
- i } ! vinlajee o et of cuch cecupstl or & memler of ble fewsiiy o botaeliol)

U Wihoee the propeety adoseirlledd ’ . .

PHECCH, e governpie-ntal sodeid

the wrik curslady oo moee thes veae wdlsiinet lor,
o i oard auy of auch lofs, peroels, O govermmentni
qubalivisions Le with retsbion [e any of the others 8o ds to foPE oBe gF JIGEY 051
ﬂlmrlmf-'-. uabbrolvn traals, ondy one wervlee or posting ness) Lo ousde apder this
suabdin sbogn « « Fo oAk seel ooaiBiai, nebeokon fraet,

il A fullure to wend the notices ropuid by sobdivikion {01 or to post o wrve -

3t Low PP bt PR i .
““-F“f rvswenl by soginbiviclon (8 wtigil got wtfesd the hen ofeared persnaai (o rab.
division (h} 7

Comment . The amendments o Sectionm 488,310 are technlecal. See

Comment to Section 48B.010 and Section 458.030.

SEC, 9. Section 488.360 of the Code of Civil Procedure is amended

to read:

483.380
(a1 Fi attgch furem producls of loveatory of a golng business, If the defeadant
consents, the bevylng officer <lull piace @ keeper in cherge of such property for n
period Dok to exeved 16 days Duering sech peciod, the defendsnt may coniinue to
apirite his farin or husiness st Dk own expense provided alt salez are final and
pre for egah or the equivalunt of epst For thy purposes of this mbdivision, pay-
ment by cheek or by o emedit card lsRued by o person other than the defendant
shndl be devmal the equivatent of o ecash payment. The levying offleer «hiil tnenr
no linkiivty for weeeptioge paymeni in the torm of & oask eguivslent. The pro-
ecocds from all <ales shail be glven to the keeper for the purpases of the levy un-
loss ptherwise anthorlzed by the pluintiff. it the defendant does not consent or, b
any event, after the ond of such Weday period, the levying officer shall take such '’
property into bls exetusive custody uniews other disposition s made .y the partles
wm T . te the actlen, A! the time of levy or promptly thereafter, the levylug offleer shali
ere ”lE+ \\.1 gerve the defendant with a copy of the writ snd the notice of sttachment.
e bt Where property k2 ievied upon pureuant (e subdivislon (z), the defendant
PR SRaAant mer apydy for an order purdusnt to This pubdivislon for the release of property
Ldivi— —-euRe - for—the—n to8-the—tefendant—and-bls—famity-| Such application shall
i’:’.’. Sbn o B mhade by filing with the court And serving on ike plaintiff a notice af motion.
i Orvr UD} Cff- Horyiee ot the plantitf shali be made pob less than three duys prior to the date
T - wot for heariig.  Phe Dearing wbatl e held not more than Hye days after the

Section J flidng of the mution, wilews for gowd eduse, the court arders ctherwise. The notiee
g 020, ; of motion skl stare the reilet requested aod shatl be accompanied by an affidavit

supporting any factanl lwses raised and points and authorlties gupporting eny
fepat s rglsed. At the kearing on the motion, the defendant hee the buriten

of showing that tiw preperty, or n portiop thereof, atthehed pursusnt to subdivi- /’_"\
envential-for—the —af—Pritree iRt

M. slon @) and the procods therefrom are

atnd return the defendint lo poswssion of sueh fproperty

aidhbeLosidby nd Iy make such further order Ra the court
deems appwoprinte to peotect the plrintiff against frustratlon of the collecins of
Libs elpim.  Such order mag germt the aintiff to levy by fiog pursnant to sui-
Myvikion (e wnd muy provide weasonsbie reatrietions on the disponition of the prop-
rriy previously tevicd npan.

- AT

-mupport ? eXe
FhaTante ), Upon snch showing, the court whnlt order the yemoval of the keeper _,_,_J!l{l i
an—a—oaventia—for—the .
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el wolier o pafen oo, or ot of reivase i e offico of the Seeeeinry of Mtule
fe thiee doitire (510 oo Pl segrest of any person, 1he Serretury af Stare shall
sy whotkhor fhere b oon ? el daie and hoar sioted
£ oatGiehnend . wadiking b pELrnienly persin atd AF 5 netime i
frottee nrnf fhe e of rhe jlebe
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poliar 4811 ner page, A Ben acgiived psirsennt e lris sidelviniinn shull provide
flie s ff the =meoe miglee pod prierizies tiiee atbavliel pirapesty nng pru
vestle uf the npincled properiyoas o of o seeured party wiidion pesfeered se-
eapity  Interest o eellatersd winere the [ed fiaceeing watetenl cosering the
arightl rolinterad alsa cavirs preeteds Yrampily safoer fHing acd ia o cvent
meres than 35 duys ofier the dule i it pracscaat e fads salelivisden, [ Ca g
ing offieer shafl werve the defendant with o copy af the writ amd the oaine of
wteachient.

wht A fuiluee 1o serve the defendant parsiand o subilivision fab oF {2) shatl not
affeet ihe lien crented pubsuant te cither sabslivialon

Comment. The amendments of Section 4B8.360 are technical., BSee
Sections 487.020 and 488.310.

sEC. 10, Section 488.430 of the Code of Clvil Procedure is

amended toe read:

488.430

7r o atineh Ehe bngerest of o defeadant o peraonl prOTHEEY lwdonghug 1o Hw
eufale of g eeedent, whethes hy {eslafe o Lrtertuie suceession, the levylg offloer
shull ikp tile a eapy of Ee wril ind the potles of atuchment in the oftice of the
clerk of the court in which the estare s belng rcdmtitistered apd (2 serve the
porsosl pepresentacive of the decedent withl w repy of the writ and ﬂ::tf nutiee.

o~
a which

ﬂ’\j_- 4-'_5"‘“‘& @
s being
ldd mMIn shr@

¢hy Veemptly ofter levy amb 6 o oevent mnte than #5 dexs after by, the levy-
ing wfficer @il aerve (i doleadent with st ropy of the weit and the aetice of
stegrhinent. A Bwifupe e serve fhe defesdant pursgecl to thin sulktivisiuie shiall
ot affeer e bes creaied pursanl te wipifivisdan (0

tor Thee personi) wepreseptaiboe shall report sueli aitacluoent so the oairt when
wany potition Por distribution i fikl,

(41 Such wirnehkmenl slinll oo impsit e poweres of the coprracnbative ovel the
projaeriy fub fhe purpoeses of admhuetestion.

1er o3 sdecerer ardess disinibuation o 1he defemdnar, delivery of dne piujeerty
still T uritered ti the offieor making e Tevy siibjeet T Lhe claim of the defend-
ARt of ey person claiming under hipg,  The gprefrrty shull nat e delivered Lo the
offtivr waklog the levy uniil the degere dintrlipating the interest has becows tinuk

Comment. Subdivision (o) of Section 488,430 is amended to make
clear that the personal representaflve is required to report the

attachment to the probate court.



SEC. 11. Section 489,13 is added teo the $ode of Civil Procedure,

to read:

5 489.130. insulficient umdertaking not wrongfal atiachment

482,130, Where the court orders the amount of the undertaking
increased pursuant ta Sectious 489,220 or 489.41G, the plaiatiff's
failure to increase the amcuvat of the undertaking is not a2 wrongful

attachment within the meariopg of Section 4%U0.G10.

Comment. Secrion 48%, 130 makes clear that the wmere failure of
the plaintiff to increase the amount of an undertaking when ordered
to do so pursuant tc Section 45%.220 (undertaking to obtain a writ of
attachment or protec?ive order} or Section 489.410 {undertaking on
appeal) is not a wrongful attachment under Section 490.010. The in-
sufficient undertaking remains in effect pursuant to subdivision {d}
of Section 489,030, and the plaintiff's liabiliry for wronsful attach-
ment pursuant to Section 490.010 is limited to the amount of the in-
sufficlent undertaking by subdivision (b} of Section 490.020. However,
whare an order to increase the amount of the undertaking 1s not com-
plied with, the rights obtained by filing the insufficient undertaking
cease as provided in subdivision {c¢} of Section 48%,090 and subdivision
(a} of Section 489.410.

SEC, 17. Section 489.230 of the Code of Civil Procedure is

amended to read:

48823
&) The notiee of oty abt o RETRCRIOP I <hall Irelnie & statement, n? ]
form adopted by the Judiched Counell, ndvisisg the defendant that the undercakig

hag been Hled and informiug him of his yight to oblset to the underraking on the
gronnds provided in Section ELELAR

2 stuteiment cumparnble to the one resgabred

rotective nrder shadl inctude ¢
O s t Lall be prescribed by rule adopted by he

by aubxdivigion (A) Lhe pontent of which s
Judbekl Couapcil.

Comment. Section 489.230 is amended to make clear that the
statement réquired by subdivision {a) is to be included in the notice

of attachment provided by Section 483.020.

.



SEC. 13. Section 48%9.310 of the Code of Civil Procedure is

amended to read:

469,310

er s subiect s being wtisehed and who bae spieared in th actlon way apoly LL !
to the tourt on whiel shp dacfion 4w pding, o, oo widl of atlookisent is Yevied in)
BOUThir consndy, to @ e i ageh y huving Jurisdietive o casce involving
the saeount specfied in U wolr, for sn eader persittlog Bl to subsiititte an
B AR L B L o i L T SMCHS TS IENIP SUS AT PPOF WY PP NOvb 3

3

STRIKEOUT

{a) A defendant whe has appeaved in the action may apply on noticed

which the astion 185 pending for an order

motfon (1) to the

permitting the defendant to substitute an undertaking for any property

in the state whieh haa been or de subject tc being attached or (2) to a

adiction in cases involving the

court yfi-apother eounty having fuw

amount specified in the wrlt issued to such county for an order permitting féfL

defendant to substitute an uadertaking for any property in that county

which has been or is subject to being attached.

{In The applicetieg hall inchude o siatement, executed amdeor onth, deseriblog
the charneter of the deferdant's (14 to the nroperty and the manner {n which he
uegired steb titie

ler Before making sueh oeder, the coart slisl] reguise the defendant to file with
the eotrt 1 whieh he applbratean i< made ni wisiertaking G opey the plaintiff
the vidwe of the propecty roleased wot eaneding the oot of any judgment reeeys
ered by the pluiarif? in the getion pgerinst saeh dbefeieuns. The amonst of e ulsles
Doekbage Fill pearsrga? Do Phes seetion stindd e eqgaal to ihe desser of 110 the value of
the propery attacdivd aF prevented feore bedig atischml or (2) the noound specifled
Ty the wrid i b oseeiremd by the sfiachment The eour shall bssoe suel order
b baedogr sidstiod that o sufficient nadertnkiog has been filod,

() SYhire an acles Ixoagmsiest noere than ane defesdant, sny defopsiatt may oake
sl apipbieation, The Dline of an endertaideg by soeh detfendant shall net sghject
hitn te any demned wgpiest gny oilier defomiant ;s heweser, the levying oftleer ghali
i b grreceited fherehy fromn wiGehine, wr e chifeed fe relosse from aftactmont,
any praperty of any ofber gefemdant. Where twao oF pspere defopdants ive an bn-
terest i T sl projAarrty, o joint epndicatien and nnderiakine shnll be Filed o
e Vis releaste of siel progseiy.

Comment . Subdivision {a) of Section 48Y.310 1s amendéd to make
clear that,where a writ is issued to a county other than the county
where the action i3 pending, the defendant may apply to elther the court
where the action is pending or the court im the other county for an
order allowing hlm to substitute an undercaking for property which has
been or is subject to being attached. The order of the court in the
other county may allow the release unly of the property in that
county whereas the order of the court where the action is pending mway
release property throughout the state. The amendwent also provides
that the defendant applies on notlced motion rather than ''upon reasonable

notice te the plaintiff.”

s
a
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EG. L4, Hectiom 490.010 of the Tude of Civi] Frocedure is

amended to read:

29G.6: ¢
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PRI
(B The preperty hevied o bsoregilredyly Taw to e reptsrered or reeorded in the
nume of the owTier, .

itk bt omppeeared thad, b the tline of the Jevy, the persen seriast whom the writ
wiks iasued wis suel reghstonsd o reeord owner.

(47 The plaindf made the fevy in goed faith and ) rellanee oo the pegintersd
or regerded awtership,

Comment. Paragraph (1) of subdivision (d) of Section 490.010
18 amended to provide that the levy of attachment on property of a
third person is not wrongful where the plaintiff has relied on registered
or recorded GWnership which by law 1s permitted, even though not required,
to be registered or recorded. As amended, subdivision kd} allows the
plaint1ff to rely, for example, on certain filings under Division ¢

(commencing with Section 2101) cf the Commercial Code.

SEC. 15. Sectlon 491.019 of the Code of Civil Procedure is

amended to¢ readj

491,010, <{a) any Upon application of the plaintiff, the court

may order any person owing debts to the defendant, or having in his
possession or under his control any persenal property belonging to the
defendant, ‘may be meguired co appear before the court and be examined

on oath regarding such property. The plaintiff's application shall

Jbe accompanied by an affidavit showing that the person named therein

owes debts to the defendant or has in his possession or under his

an
L!{
ot e e



control personal proparty kelo

may be based on the affiant's information and belief.

the defendant. Zuch affidavie

ﬁb)_The plaiati%ﬁ ghali gilve the_dcfgggqyg at least [3] days notice

of an exatdnation ordered vursuant to this chapter,
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Comment. Subdivision (&) of Section 431.0190 is amended to provide
for the plaintiff's application and supperting affidavit., Former
Section 545 d4id not specify the procedurg for obtaining the order for
an examination. Subdivisiocn (b) requires the plaintlft o gilve the

defendant notice of the examination «f a third person.
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